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EDITORIAL
Welcome to the fourteenth edition of The International Comparative Legal Guide
to: Merger Control.
This guide provides the international practitioner and in-house counsel with a
comprehensive worldwide legal analysis of the laws and regulations of merger
control.
It is divided into two main sections:
Three general chapters. These chapters are designed to provide readers with an
overview of key issues affecting merger control, particularly from the perspective of
a multi-jurisdictional transaction.
Country question and answer chapters. These provide a broad overview of common
issues in merger control laws and regulations in 44 jurisdictions.
All chapters are written by leading merger control lawyers and industry specialists,
and we are extremely grateful for their excellent contributions.
Special thanks are reserved for the contributing editor, Nigel Parr of Ashurst LLP,
for his invaluable assistance.
Global Legal Group hopes that you find this guide practical and interesting.
The International Comparative Legal Guide series is also available online at
www.iclg.com.
Alan Falach LL.M.
Group Consulting Editor
Global Legal Group
Alan.Falach@glgroup.co.uk

Chapter 13

Denmark

Jesper Fabricius

Accura Advokatpartnerselskab

1 Relevant Authorities and Legislation
1.1

Who is/are the relevant merger authority(ies)?

The competent authorities in respect of merger control in Denmark
are the Danish Competition and Consumer Authority (“the DCCA”)
and the Danish Competition Council (“the DCC”). The DCC has
primary responsibility for the enforcement of the Danish Competition
Act, while the DCCA is the secretariat of the DCC and is responsible
for the day-to-day administration. In practice, the DCC primarily
makes decisions in major cases and cases of fundamental importance,
while the DCCA, on behalf of the DCC, makes most of the decisions.
The DCCA is divided into four main units: competition; consumer
matters; publicly provided services procurement; and water. The
competition unit is divided into various sectors which focus on
specific branches. As from January 2017, the DCCA established a
merger unit establishing a one-stop shop for merger notifications to
the DCCA for mergers within all branches.
The DCC consists of seven members appointed by the Minister of
Industry, Business and Financial Affairs, and is composed of four
members with insight into competition matters or other appropriate
academic background, two members with experience in business
management, and one with specialised knowledge of consumer
affairs. Among the members, the Minister of Industry, Business and
Financial Affairs appoints one President and one Vice-President.
A consul group composed of up to 10 members who, as a group,
possess broad knowledge of private and public undertakings, as
well as legal, economic, financial and consumer affairs, is set up.
The members are appointed on proposal from socio-professional
organisations. There is no government involvement in the decisionmaking process of the DCC and the DCCA.
The DCCA/DCC’s decisions may be appealed to the Competition
Appeals Tribunal, and the decisions of the Competition Appeals
Tribunal may be appealed to the ordinary courts.
1.2

What is the merger legislation?

The merger control rules are set out in Part 4 of the Consolidated
Competition Act No. 869 of 8 July 2015. The Competition Act is
accompanied by Executive Order No. 1005 of 15 August 2013 on
the Notification of Mergers, as well as Executive Order No. 808 of
14 August 2009 on the Calculation of Turnover in the Competition
Act. The DCCA issued Guidelines to the Executive Order on
Notification of Mergers and on Merger Fees in October 2014 and
issued updated Merger Guidelines in January 2017.
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The Danish Merger legislation is heavily influenced by EU legislation.
Therefore, the Commission’s Consolidated Jurisdictional Notice
under Council Regulation (EC) No. 139/2004 on the control of
concentrations between undertakings (“the EC Merger Regulation”)
may also serve as a guideline in respect of Danish merger control.
1.3

Is there any other relevant legislation for foreign
mergers?

There is no other relevant legislation for foreign mergers. Denmark
does not have any foreign investment control legislation.
1.4

Is there any other relevant legislation for mergers in
particular sectors?

According to section 204 of the Financial Business Act (Act No.
174 of 31 January 2017), financial undertakings such as banks,
mortgage-credit institutions, stockbrokers, investment management
companies, and insurance companies may not merge with another
financial undertaking or parts thereof without permission from the
Ministry of Industry, Business and Financial Affairs.
According to section 61 of the Financial Business Act, the
acquisition of 10% or more of the share capital or voting rights of
a financial undertaking or a financial holding company requires
permission from the Financial Supervisory Authority.
According to section 19 of the Danish Act on the European Company
(the “SE Act”) (Act No. 654 of 15 June 2006), with reference to
articles 8 and 19 of the Council Regulation (EC) No. 2157/2001
of 8 October 2001, the formation of a societas Europaea with the
participation of an undertaking which is subject to supervision by
the Financial Supervisory Authority may be objected to by the
Minister of Industry, Business and Financial Affairs.
According to section 31(1) of the Danish Securities Trading Act
(Consolidation Act No. 251 of 21 March 2017), the acquirer of a
controlling interest in a company listed on a stock exchange, or on
another authorised market, shall offer the remaining shareholders in
the acquired company to buy their shares on identical terms.
Telecommunications:
In July 2015, a new set of merger control rules governing the
telecommunications sector entered into force.
According to section 51a of the Danish Act on electronic
communications networks and services and the Danish Competition
Act, a transaction, as defined in section 12a of the Danish
Competition Act (please refer to question 2.1), between two or
more commercial operators of electronic communications network
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in Denmark will have to be notified to the Danish Business
Authority if the undertakings concerned have a combined annual
turnover exceeding DKK 900 million (USD 134 million and EUR
121 million) in Denmark, and if the transaction involves a public
electronic communications network. If the criteria set out in section
51a are met, the Danish Business Authority will then refer the
transaction to the DCCA.
If the turnover thresholds in the Danish Competition Act are
fulfilled, there is, regardless of the sector-specific rules for the
telecommunications sector, an obligation to notify in accordance
with the rules on merger control in the Danish Competition Act.
The list above of relevant legislation is not exhaustive, and other
legislation may also be of importance, e.g. in sectors where permits
or licences are required to operate a business.

2 Transactions Caught by Merger Control
Legislation
2.1

Which types of transaction are caught – in particular,
what constitutes a “merger” and how is the concept
of “control” defined?

The merger control rules apply to “concentrations”. The definitions
of “concentrations” and “control” in the Danish Competition Act
correspond to the definitions in the EC Merger Regulation (Council
Regulation (EC) No. 139/2004).
The types of transactions caught by the Competition Act are set out
in section 12a(1)–(2), in which a concentration means:
■

two or more previously independent
amalgamating into one undertaking; or

undertakings

■

one or more persons who already control at least one
undertaking, or one or more undertakings – by an agreement
to purchase shares or assets or by any other means – acquiring
direct or indirect control of the entirety of, or parts of, one or
more other undertakings; or

■

a joint venture that will perform all of the functions of an
independent business entity on a permanent basis.

It is fundamental to the determination of whether a concentration
constitutes a merger, as defined by the Competition Act, as to
whether there is a permanent change of control or a permanent
transfer of control of an undertaking. The duration of the change of
control must be at least one year.
Control is defined in section 12a(3) of the Competition Act, in
which it is stated that control of an undertaking is obtained through
rights or agreements or in other ways which will, either separately
or in combination, make it possible to exert decisive influence on the
operations of the undertaking.
Therefore, a concentration may occur on a de jure or de facto basis,
take the form of sole or joint control, and extend to the whole (or
parts of) one or more undertakings. However, intra-group mergers
do not constitute a merger within the merger definition, as there will
be no change of control.
Control over an undertaking will most frequently be achieved by
the acquisition of shares. Control may, however, also be obtained
in alternative ways, e.g. via acquisition of assets, provided that the
assets constitute an undertaking. Control may also be derived from
an agreement, i.e. where no shares or assets are transferred, but
where the parties agree that one party is to exercise control over the
other party.
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2.2

Can the acquisition of a minority shareholding
amount to a “merger”?

As defined above in question 2.1, the acquisition of a minority
shareholding may be deemed to constitute a merger if the
acquisition leads to a situation in which it is possible for the minority
shareholder to determine the strategic commercial behaviour of an
undertaking, e.g. due to veto rights related to the strategic decisions
on the business policy of an undertaking, or if several minority
shareholders agree to carry out a common conduct when exercising
their shareholder rights.
The mere acquisition of a non-controlling minority shareholding
does not amount to a merger.
2.3

Are joint ventures subject to merger control?

Transactions whereby a full-function joint venture is created on a
permanent basis, or whereby a permanent change of control of a
full-function joint venture is implemented, are subject to merger
control. The concept of “full-function” corresponds to the definition
in the EC Merger Regulation.
A joint venture which will supply goods and/or services only to the
parent businesses, and which has no “presence” on the wider market
or dealings with third parties, may nevertheless be deemed to be
a full-function joint venture subject to merger control, e.g. if the
exclusive supply is only for a start-up period of approximately two
to three years.
A joint venture which is a brand new start-up business that has not
previously traded, and which is not acquiring an existing business
from its parents (or an independent seller), may also be subject to
merger control.
A joint venture which is purely contractual with no creation of a new
legal entity as the vehicle for the joint venture activities is, however,
not subject to merger control. Instead, the cooperation is subject to
appraisal under section 6 of the Competition Act (corresponding to
article 101 of the Treaty for the Functioning of the European Union).
The merger control thresholds for joint ventures are the same as for
other concentrations. See question 2.4.
2.4

What are the jurisdictional thresholds for application
of merger control?

A merger must be notified to the DCCA if:
1)

the undertakings concerned have a total annual turnover
in Denmark of at least DKK 900 million (approx. USD
134 million and EUR 121 million), and at least two of the
undertakings concerned have a total annual turnover in
Denmark of at least DKK 100 million (approx. USD 14.9
million and EUR 13.4 million) each; or

2)

at least one of the undertakings concerned has a total annual
turnover in Denmark of at least DKK 3.8 billion (approx.
USD 565 million and EUR 510 million), and at least one
of the other undertakings concerned has a total worldwide
annual turnover of at least DKK 3.8 billion (approx. USD 565
million and EUR 510 million).

The “undertakings concerned” are those which are involved directly
in the concentration. In a merger, the “undertakings concerned”
are each of the merging undertakings. In an acquisition, the
“undertakings concerned” are the target company and the buyer.
The seller is not included. In the creation of a new joint venture,
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the “undertakings concerned” are solely those which obtain
joint control. In an acquisition of an existing undertaking, the
“undertakings concerned” are those which obtain joint control and
the entity over which control is being acquired.
The turnover of an “undertaking concerned” comprises the turnover
of the entire group to which the undertaking belongs, i.e. the parent
company, the sister companies and the subsidiaries. Intra-group
turnover must be deducted. If a group includes a joint venture
with joint control, only a part of the turnover of the joint venture
corresponding to the ownership of the “undertaking concerned” is to
be included. However, any turnover between the joint venture and
the “undertaking concerned” must be deducted.
The turnover of the target includes the turnover relating to the parts
which are the subject of the transaction.
If the acquisition of parts of an undertaking takes place within a
two-year period between the same persons or undertakings, it must
be treated as one and the same merger.
“Turnover in Denmark” includes turnover generated from sales to
customers located in Denmark, excluding any intra-group turnover.
2.5

Does merger control apply in the absence of a
substantive overlap?

Denmark
which meets the thresholds. Furthermore, transactions taking place
in various stages involving a single acquirer (or acquiring group) will
be assessed as a single transaction if there is a legal or economic
connection linking the different stages (e.g. if the transactions are
linked by condition upon each other). In any case, it should be
determined on the basis of a specific assessment of the circumstances
whether a series of transactions constitutes a single transaction
subject to merger control.

3 Notification and its Impact on the
Transaction Timetable
3.1

In what circumstances is it likely that transactions
between parties outside your jurisdiction (“foreignto-foreign” transactions) would be caught by your
merger control legislation?

As stated under question 2.5 above, the merger control rules apply,
even if there is no increase in market shares (i.e. no “horizontal”
overlap). Local presence in Denmark is not necessary for a
transaction to be subject to the Danish merger control rules.
“Foreign-to-foreign” transactions are caught by the merger control
rules if the undertakings concerned have turnovers in Denmark and
the thresholds are met. See question 2.4 above.
So far, no fines have been imposed for failure to notify “foreign-toforeign” transactions – perhaps because such failure has not been
discovered yet.
2.7

Please describe any mechanisms whereby the
operation of the jurisdictional thresholds may be
overridden by other provisions.

If the transaction is caught by the EU Merger Control Regulation,
the Danish merger rules will not apply. If the EU Commission
refers a transaction to the DCCA, it will be examined by the DCCA,
regardless of whether the Danish thresholds are met or not.
2.8

Where a merger takes place in stages, what principles
are applied in order to identify whether the various
stages constitute a single transaction or a series of
transactions?

A series of transactions taking place within a two-year period
between the same parties will be assessed as a single transaction,
taking place on the date of the last transaction in the series, according
to section 12(3) of the Competition Act. The transaction will have to
be notified to the DCCA at the time when the transaction – alone or
combined with the previous transactions – constitutes a concentration
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Where the jurisdictional thresholds are met, is
notification compulsory and is there a deadline for
notification?

Where the jurisdictional thresholds are met, notification is
compulsory. There is no deadline for notification, but it is prohibited
to implement the transaction before a clearance has been obtained
(standstill obligation). See question 3.7 below.
3.2

The merger control rules apply, even if there is no increase in market
shares (i.e. no “horizontal” overlap).
2.6

Denmark

Accura Advokatpartnerselskab

Please describe any exceptions where, even though
the jurisdictional thresholds are met, clearance is not
required.

There are no “small market” exceptions or any exceptions applying
to “foreign-to-foreign” transactions.
Section 12a(4) of the Competition Act exempts only the following
types of transactions:
■

the acquisition of securities for resale by financial institutions,
where the securities are sold within one year from their
acquisition and the acquisition is part of the institutions’
normal activities;

■

transactions by which a trustee of an insolvent undertaking
acquires control of an undertaking; or

■

the transfer of control to financial holding companies where
the holding company only exercises the voting rights in order
to preserve the full value of its investment, and not in order to
determine the competitive conduct of the undertaking.

3.3

Where a merger technically requires notification and
clearance, what are the risks of not filing? Are there
any formal sanctions?

Criminal sanctions in the form of fines may be imposed if a party,
intentionally or due to gross negligence, fails to file a merger. Fines
may be issued to either individuals or companies.
The courts will determine the amount of the fines by taking into
consideration the size of the undertakings concerned, based on
turnover, whether the merger has had anticompetitive effects, and
the duration of the violation. The comments to the Competition
Act include guidelines for determining the basic amount of the
fines. According to the guidelines, the amount of the fines depends
on whether the offence is (1) less serious, (2) serious, or (3) very
serious. The fine for a less serious offence is between DKK 10,000–
4 million (approx. USD 1,500–600,000 and EUR 1,350–540,000),
a serious offence is between DKK 4 million–20 million (approx.
USD 600,000–3 million and EUR 540,000–2.7 million), and a very
serious offence is above DKK 20 million (approx. USD 3 million
and EUR 2.7 million). However, according to the guidelines to the
Competition Act, the fines should not exceed 10% of the worldwide
group turnover of the undertaking concerned.
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In cases where a merger requires notification and clearance, but no
filing has been made, the offence is deemed to be a serious offence.
However, if a merger has anticompetitive effects, this will be viewed
as an aggravating circumstance.
No fines have so far been imposed for a failure to file a merger –
perhaps because such failure has not been discovered yet.
The DCCA does not render a transaction invalid of which it has not
been notified. However, the DCCA may issue an order that requires
separation of the undertakings or assets that have been taken over if
the DCCA finds that the transaction significantly impedes effective
competition.
3.4

Is it possible to carve out local completion of a merger
to avoid delaying global completion?

There are neither rules nor case law supporting the possibility of
carving out Danish completion of a merger to avoid delaying global
completion.
3.5

At what stage in the transaction timetable can the
notification be filed?

A merger which meets the turnover thresholds must be notified
to the DCCA after the conclusion of a merger agreement, the
announcement of a public offer, or the acquisition of a controlling
interest, and before the merger is implemented. In practice, it is
wise to contact the DCCA before the transaction is notified. The
DCCA does not require that a legally binding agreement has been
signed in advance or that a public offer has already been announced.
In this pre-notification period, all discussions taking place with the
DCCA are confidential.
3.6

What is the timeframe for scrutiny of the merger by
the merger authority? What are the main stages in the
regulatory process? Can the timeframe be suspended
by the authority?

The timeframe for the scrutiny of the merger by the DCCA does not
begin until a complete notification has been submitted.
Within 10 working days after the receipt of a notification, the DCCA
must inform the notifying parties whether the notification is deemed
to be complete or whether further information is required.
Within 25 working days from the receipt of a complete notification,
the DCCA must decide whether to approve the transaction (phase
1 decision) or whether to initiate a phase 2 investigation. If the
parties offer remedies within 25 working days, the timeframe may
be extended to 35 working days in order for the DCCA to assess the
remedies offered.
If a phase 2 investigation is initiated, the DCCA must, within 90
working days from the date of the decision to initiate a phase 2
investigation, decide whether to approve or prohibit the transaction.
The deadline for a phase 2 decision may be extended if new or
revised remedies are offered by the notifying parties less than 20
working days before the expiry of the deadline, to the effect that 20
working days always remain for the DCCA to take such remedies
into consideration. The DCCA may also decide to extend the
deadline for the phase 2 decision with up to 20 working days, upon
the request or acceptance of the notifying parties.
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Denmark
3.7

Is there any prohibition on completing the transaction
before clearance is received or any compulsory
waiting period has ended? What are the risks in
completing before clearance is received?

It is prohibited to complete the transaction before clearance is
obtained from the DCCA/DCC (standstill obligation). However,
the DCCA may exempt a merger from the prohibition to complete
the merger before clearance is obtained if the DCCA assesses that
the effective competition will not be impeded.
One of the exemptions to the above is the implementation of a
public takeover bid or a series of transactions in securities, including
securities that may be converted to other securities which may be
traded in a market such as a stock exchange, whereby control is
acquired from different sellers. This exemption may only be used
if the DCCA is notified of the merger immediately, and the acquirer
does not exercise the voting rights attached to the securities in
question, or only does so to maintain the full value of the investment
and on the basis of an exemption granted by the DCCA.
Provided that a more severe penalty is not applicable pursuant to
other legislation, the parties involved in a merger may be punished
with a criminal fine if the parties fail to notify a merger or preimplement a merger, whether intentionally or with gross negligence,
despite the prohibition against implementation (the standstill
obligation); see section 23(1)(vi–vii) of the Competition Act.
On 17 December 2014, the first case on pre-implementation of
a merger was decided by the DCC. The DCC concluded that the
parties to the takeover of KPMG Denmark by Ernst & Young
Europe LLP (“E&Y”) had begun implementation of the takeover
before the DCC had issued a clearance decision. The decision
concerned KPMG Denmark’s termination of the cooperation with
the international KPMG network (“KPMG International”), which
was a condition according to the agreement of the takeover between
KPMG Denmark and E&Y. KPMG Denmark’s cooperation with
KPMG International was terminated according to the agreement
between E&Y and KMPG Denmark. The termination of the
cooperation should take place immediately, and should not await
DCC’s clearance. The DCC concluded that the termination by
KPMG Denmark of the cooperation with KPMG International was
made as a part of the merger between E&Y and KPMG Denmark.
The DCC’s decision has been appealed by the parties and is now
pending before the Maritime and Commercial High Court which in
December 2016 referred four questions to the Court of Justice (C633/16) and requested for a preliminary ruling. At the same time as
the decision, the DCCA has handed over the case to the Danish State
Persecutor for Serious Economic and International Crime in order for
them to assess whether or not to initiate criminal prosecution against
E&Y and KPMG Denmark. Please also see question 3.3 above.
3.8

Where notification is required, is there a prescribed
format?

Merger notifications must be made either as a simplified or full
notification containing the information and documents specified in
the forms attached as Annex 1 (full) or Annex 2 (simplified) to the
Executive Order No. 1005 of 15 August 2013 on the Notification of
Mergers. Furthermore, a non-confidential version of the notification
must be enclosed. The following link may be used to access Annex
1 and 2, as well as the Guidelines to the Notification of Mergers
and on Merger Fees: http://en.kfst.dk/Competition/Merger-control,
please note that the updated 2017 version of the merger guidelines
is not available in English at the time of writing.
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As a general rule, the notifying party must provide all of the
information required in the notification form. If some of the
required information is not relevant in relation to the relevant
merger, the notifying party must indicate this specifically. If some
of the required information has already been submitted elsewhere
in the notification form, a reference must be made to that section.
Failure to provide any of the required information may lead to the
notification being declared incomplete.
This is especially important because the time limits set out in
section 12d(1) of the Competition Act will not start to run before
the notification is complete. If some of the required information
is missing, the DCCA will inform the notifying party as soon as
possible, and no later than before the expiry of a time limit of 10
working days.
In general, it is advisable to initiate pre-notification discussions with
the DCCA and to submit the draft notification to the DCCA for the
purpose of submitting a final notification that the DCCA will deem
to be complete.
3.9

Is there a short form or accelerated procedure for
any types of mergers? Are there any informal ways in
which the clearance timetable can be speeded up?

As mentioned in question 3.8 above, there is a simplified form for
the notification of mergers, which is enclosed as Annex 2 to the
Executive Order No. 1005 of 15 August 2013 on the Notification
of Mergers. In the simplified notification form, the notifying party
is required to submit less information and documentation than
required when using the full notification form.
According to section 3 of the Executive Order No. 1005 of 15
August 2013 on the Notification of Mergers, only mergers falling
within one of the following categories of mergers may use the
simplified notification form:
1)

Mergers in which two or more undertakings acquire joint
control of a joint venture which has no, or negligible, actual
or foreseen activities in Denmark. Such cases occur where:
a. the turnover of the joint venture and/or the turnover of
the transferred activities is less than DKK 100 million
(approx. USD 14.9 million and EUR 13.4 million) in
Denmark; and
b. the total value of the assets or the turnover generated by
the assets transferred to the joint venture is less than DKK
100 million (approx. USD 14.9 million and EUR 13.4
million) in Denmark.

2)

Mergers in which one undertaking acquires sole control of
another undertaking over which it already has joint control
with one or more other undertakings.

3)

Mergers in which two or more undertakings are merged (or
one or more undertakings) acquire sole or joint control of
another undertaking and in which:
a. none of the parties to the merger are engaged in business
activities in the same product and in the same geographic
market, or in a product market which is downstream or
upstream from a product market in which another party to
the merger is engaged;
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b. two or more of the parties to the merger are engaged in
business activities in the same product and geographic
market (horizontal relationships), but where they will have
a combined market share of less than 15% in Denmark; or
c. one or more of the parties to the merger are engaged
in business activities in a product market which is
downstream or upstream from a product market in
which another party to the merger operates (vertical
relationships), provided that the parties, neither separately
nor together, hold market shares in any of the vertically
connected markets of 25% or more in Denmark.
Though the EU Commission has revised the threshold under
categories 3 b) and c) according to the Commission Notice on
a simplified procedure for treatment of certain concentrations
under Council Regulation (EC) No. 139/2004 (2013/C 366/04),
Denmark has maintained the previous thresholds applied by the EU
Commission.

Denmark

According to the DCCA’s Guidelines to the Executive Order on
Notification of Mergers and on Merger Fees, a merger may be
notified either electronically or by hard copy. The information stated
in the notifications must be submitted in Danish. The DCCA may
grant permission to submit some or all of the required information
in English. However, such submissions should be agreed with the
DCCA before a notification is submitted.

Even though a merger may be covered by one of the above categories
1–3, the DCCA may, at its discretion, require a full notification of
a merger.
If a merger has been notified by submission of a simplified
notification form, the notification will be deemed to be complete no
later than 10 working days after receipt of the notification, unless
the DCCA before that date has informed the notifying party that the
merger must be notified by submission of a full notification form.
Even if the DCCA has deemed the simplified notification to be
complete, the DCCA may still require the submission of a full
notification form if the merger has not yet been approved.
It is advisable to initiate pre-notification discussions and to keep
close contact with the DCCA during the approval process, as this
will generally facilitate a faster and more efficient process.
In general, the DCCA prioritises received merger filings, and will
try to accommodate parties who are in need of a quick clearance
if the parties to a transaction make valid arguments for their case.
However, the DCCA has limited resources and will not always be
able to accommodate the parties’ wishes. In any case, it is always
recommended to keep in close contact with the DCCA, as this will
usually facilitate a smoother and faster clearance process.
3.10 Who is responsible for making the notification?

A merger must be notified by one or more of the undertakings
concerned, depending on the character of the merger. The
undertakings concerned are the undertakings that take part in the
merger.
According to the Guidelines to the Notification on Mergers and on
Merger Fees, the following applies:
■

Where a party acquires sole control of an undertaking or of
certain parts of an undertaking, the merger must be notified
by the undertaking that acquires sole control.

■

In cases of acquisition of joint control, the notification must
be filed jointly by the undertakings which acquire control of
the undertaking or of parts of an undertaking.

■

When two or more undertakings are merged into one
undertaking, the notification must be filed by these merging
undertakings.

It is also possible for the undertakings concerned to let one (or more)
of the undertakings concerned submit the merger notification or to
authorise a joint representative to send and receive documents on
behalf of all the undertakings concerned.
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The following filing fees apply for merger notifications submitted to
the DCCA, according to section 12h of the Competition Act:
■

The filing fee for a simplified notification is DKK 50,000
(approx. USD 7,450 and EUR 6,700).

■

The filing fee for a full notification is 0.015% of the aggregate
annual turnover in Denmark of the undertakings concerned
up to a maximum cap of DKK 1.5 million (approx. USD
223,000 and EUR 201,500).

If the merger has already been notified through a simplified
notification and the payment of DKK 50,000 has been made, and
the DCCA has required a full notification, a full notification must
be submitted together with an additional fee amounting to 0.015%
of the aggregate annual turnover in Denmark of the undertakings
involved, less the DKK 50,000 already paid (however, up to a
maximum of DKK 1.5 million).
In a standard acquisition scenario, the fee is calculated on the basis
of the aggregate of the Danish turnovers of the target, the buyer, as
well as the Danish turnovers of the group/group entities to which
the buyer belongs.
The definition of group and calculation of group turnover is in line
with the principles of the EU Jurisdictional Notice.
Private equity funds will, in many cases, be able to file using the
simplified procedure, and therefore only pay the flat rate of DKK
50,000 (approx. USD 7,450 and EUR 6,700). However, some private
equity transactions (e.g. certain add-on transactions, transactions
creating a material vertical overlap, and the establishment of
certain joint ventures or the acquisition of joint control of existing
companies) are likely to require a full notification procedure.
Such full notifications will be subject to significant fees, as the fee
calculation is made on the basis of the Danish turnovers of all entities
which are part of the fund. For example, a private equity fund with
a total Danish turnover at the fund level of DKK 4.5 billion (approx.
USD 669 million and EUR 604.5 million) will be required to pay a
fee around DKK 675,000 (approx. USD 100,350 and EUR 90,650)
in connection with a full notification to the DCCA.
3.12 What impact, if any, do rules governing a public offer
for a listed business have on the merger control
clearance process in such cases?

There is no impact on the clearance process. However, please also
see question 3.7 concerning the implementation of a public takeover
bid or a series of transactions in securities.
3.13 Will the notification be published?

Once a formal notification has been filed, the DCCA will publish
a brief statement on the DCCA’s website (www.kfst.dk). The
statement includes a description of the parties, the nature of the
transaction and the market affected by the transaction, and the
DCCA invites third parties to comment on the transaction.
The DCCA does not publish the notification itself. However,
the DCCA may use the enclosed non-confidential version of the
notification in connection with comments from third parties or
targeted third parties’ hearings (see question 4.4 below).
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4 Substantive Assessment of the Merger
and Outcome of the Process
4.1

What is the substantive test against which a merger
will be assessed?

The DCCA uses the same test as the EU Commission, which is a test
that makes a prospective analysis of whether a concentration would
Significantly Impede Effective Competition (the “SIEC Test”) in the
relevant market or in a substantial part of it, particularly as a result
of the creation or strengthening of a dominant position.
Only concentrations that significantly impede effective competition
or result in the creation or strengthening of a dominant position
will be prohibited. However, it is more likely that remedies that
counteract the above effects will be agreed upon, so that the
concentration may still be approved.
Traditionally, the creation or strengthening of a dominant position
has been viewed as the most common reason for competition
concerns by the DCCA. Although establishment of a dominant
position is not decisive under the SIEC Test, a dominant position
remains a significant indicator for the probability of a notified
merger impeding effective competition.
As the DCCA uses the same test as the EU Commission, the DCCA
uses the judicial decisions of the EU Commission and the Court
of Justice of the European Union as guidance when making its
assessments. The EU Commission’s guidelines on the assessment of
horizontal mergers, as well as non-horizontal mergers, also provide
an important contribution to the DCCA’s merger assessments.
The DCCA uses the Upward Pricing Pressure (“UPP”)/Illustrative
Price Rise (“IPR”) method as a supplement to the analysis of the
unilateral effects of a merger. An important parameter in the IPR
method is diversion ratios, which can help to predict the incentive to
raise prices after a merger.
Furthermore, the DCCA primarily focuses on national or regional
competition in the sense that it tends to define the markets rather
narrowly as national or even regional or local markets.
So far, the only prohibition of a notified merger in Denmark was
primarily motivated by the risk of coordinated effects (LemwighMüller’s attempt to acquire Brdr. A&O Johansen, decision of 14
August 2008). The merger concerned would result in the four
largest nationwide wholesale dealers on the heating and sanitation
market being reduced to three. As a result, they would hold a
common market share of 80% of the relevant market. On the market
for powered appliances, the merger would reduce the number of
wholesale dealers with a nationwide distribution net from three to
two, with even higher market shares. In the DCCA’s opinion, the
remaining companies would most likely increase their prices and
compete less vigorously on both markets as a result of the market
power. The merger was therefore found to be significantly impeding
competition on both markets and was prohibited.
In most cases where a prohibition seems unavoidable, the parties
to the transaction are more inclined to withdraw their merger
notification rather than receiving a prohibition.
In a notified merger between two Danish slaughterhouses, Danish
Crown and Tican, the parties to the transaction did not formally
withdraw their merger notification after the expiry of the merger
agreement between the parties. The DCCA made a decision stating
that as a consequence of the expiry of the merger agreement which
had not been extended, a merger was no longer present pursuant to
the rules on merger control in the Competition Act.

© Published and reproduced with kind permission by Global Legal Group Ltd, London

ICLG TO: MERGER CONTROL 2018

4.2

To what extent are efficiency considerations taken
into account?

There are examples where efficiency considerations have been
taken into account in horizontal mergers. In the prohibition decision
referred to in question 4.1 above (Lemwigh-Müller’s attempt to
acquire Brdr. A&O Johansen, decision of 14 August 2008), the DCC
considered whether efficiency gains could make up for the identified
competition concerns, without, however, being convinced that this
was the case.
4.3

Are non-competition issues taken into account in
assessing the merger?

When assessing the potential effect of the transactions on competition,
the DCCA will look at the risk that the transactions significantly
impede effective competition by the following measures: eliminating
important competitive constraints on one or more businesses which,
consequently, would increase their market power without resorting
to coordinated behaviour (non-coordinated effects); or changing the
nature of competition in such a way that businesses which were not
previously coordinating their behaviour are now significantly more
likely to coordinate and increase prices or otherwise harm effective
competition. A merger may also make coordination easier, more
stable or more effective for businesses which were coordinating
prices prior to the merger (coordinated effects).
4.4

What is the scope for the involvement of third parties
(or complainants) in the regulatory scrutiny process?

When the DCCA has received a submission of a merger notification,
the DCCA will publish this on its website and call on interested
parties to give comments within a short time limit of typically
one to two weeks. In the case of mergers dealt with according to
the simplified procedure, the DCCA will generally not initiate or
pursue its own independent investigations of the merger’s effect on
competition. Instead, the DCCA will mainly rely on the submitted
information by the notifying party.
To make sure that relevant third parties are informed about a merger
and that they have an opportunity to submit objections before the
merger is approved, the DCCA will separately inform third parties
whom the notifying party has identified as its largest competitors,
customers and suppliers.
If third parties have objections to a specific merger, the third
parties may contact the DCCA to express their view on that merger.
The DCCA may also involve third parties in their investigations
with respect to defining the relevant markets and identifying the
competition problems which a merger may lead to.
4.5

What information gathering powers does the merger
authority enjoy in relation to the scrutiny of a merger?

According to section 17 of the Competition Act, the DCCA may
demand all the information that it deems necessary, either for its
activity, or for deciding whether the provisions of the Competition
Act will apply in a certain situation. This includes accounts,
accounting records, transcripts of books, other business documents
and electronic data.
The Director General of the DCCA has the authority to impose daily
or weekly default fines to a party that is subject to an injunction, for
not complying with the DCCA’s request for the above information.
There is no provision concerning the amount of the default fines, but
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historically, the default fines have been weekly and between DKK
5,000–10,000 (approx. USD 740–1,490 and EUR 670–1,340). If a
party does not comply with an injunction from the DCCA, and the
default fine has an insufficient effect on the party in question, e.g.
because of the amount of the turnover of the party in question, the
Director General may increase the amount of the default fine to an
amount that will have an actual effect.
Furthermore, on its website, the DCCA will publish any decision to
impose default fines on a company, just as the DCCA will make an
announcement on the website once an injunction has been complied
with.

Denmark

Accura Advokatpartnerselskab

If a party gives incorrect, incomplete or misleading information or
suppresses essential factors relating to a merger to the DCCA, a fine
may be imposed on that party by the ordinary courts. This applies to
both individual persons and legal entities. In April 2017, the Glostrup
District Court imposed a criminal fine of DKK 50,000 (approx. USD
7,450 and EUR 6,700) on Metro Cash & Carry Denmark for failure
to provide complete information in connection with a contemplated
merger between Metro Cash and Carry Denmark and Euro Cater.
The DCCA had asked Metro Cash & Carry Denmark whether there
had been any expressions of interests from third parties. Metro Cash
& Carry Denmark failed to provide information to the DCCA that
another company had made an expression of interest in taking over
assets from Metro Cash & Carry Denmark.
4.6

During the regulatory process, what provision is
there for the protection of commercially sensitive
information?

Pre-merger notification discussions may be kept confidential.
However, once the DCCA receives a notification, it will post a press
release on its website in which the parties to the merger are named.
Furthermore, a non-confidential version of the decision of the DCCA/
DCC will be made publicly available on the DCCA’s website.
The parties are not permitted to withhold confidential commercial
information from the DCCA, as the DCCA must have access to all
relevant information. However, it is possible to inform the DCCA
of the parts of the submitted information which must be deemed
to be confidential. The DCCA is obligated to keep sensitive
information confidential if the information is of major importance
to private interests, e.g. a company’s interest in protecting sensitive
commercial information relating to the company (prices, sensitive
market data, etc.).

5 The End of the Process: Remedies,
Appeals and Enforcement
5.1

How does the regulatory process end?

The regulatory process ends with the DCCA/DCC making a decision
concerning the merger. The timeframe for the DCCA/DCC’s
decisions is described in question 3.6 above. The full decisions of
the DCCA/DCC are published on the DCCA’s website (excluding
any confidential information).
5.2

Where competition problems are identified, is
it possible to negotiate “remedies” which are
acceptable to the parties?

In practice, when remedies are agreed upon, they are generally the
result of long negotiations between the merging parties and the
DCCA. The DCCA will usually not initiate such a negotiation.
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This means that if there is a risk that the DCCA will deem the
concentration to be problematic, the parties involved in the
concentration must enter into a dialogue with the DCCA concerning
the necessity of remedies, including a suggestion as to the remedies
that may be agreed upon. It is generally advisable to initiate a
dialogue with the DCCA as early in the process as possible.
According to section 12e(2) of the Competition Act, the DCCA may
attach one or more conditions or issue orders to its approval of a
merger. Such conditions or orders may require that the undertakings
involved:
■

dispose of an undertaking, parts of an undertaking, assets or
other proprietary interests;

■

grant third party access; or

■

take other measures capable of promoting effective
competition.

Structural remedies, such as the sale of assets, are usually preferred.
However, behavioural remedies are also used.
The remedies accepted by the parties will form part of the decision
made by the DCCA/DCC.
5.3

To what extent have remedies been imposed in
foreign-to-foreign mergers?

Although it is rare that remedies are imposed in foreign-to-foreign
transactions, there are a few examples hereof. In 2005, the Swedish
company Svenska Lantmännen notified the acquisition of control
over the Swedish Spira Group to the DCCA. The acquisition
was cleared by the DCC on 27 April 2005, but only after Svenska
Lantmännen accepted a remedy that eliminated the competition
concerns identified by the DCCA.
5.4

At what stage in the process can the negotiation
of remedies be commenced? Please describe any
relevant procedural steps and deadlines.

Generally, it is advisable to propose remedies at an early point during
the dialogue with the DCCA if the notified merger is expected to
lead to second stage investigations and serious concerns on the
part of the DCCA. This may be as early as in the pre-notification
discussions with the DCCA.

5.6

Can the parties complete the merger before the
remedies have been complied with?

This depends on the conditions in the clearance decision. Generally,
the remedies may be complied with after the completion of a merger,
if such compliance takes place within the time limit fixed by the
DCCA/DCC.
5.7

How are any negotiated remedies enforced?

Remedies may be enforced either: by default fines issued by the
Director General of the DCCA, e.g. if the terms and conditions of
the remedies are not met (see section 22(1)(ii) of the Competition
Act); or by fines issued by the ordinary courts, e.g. if the parties
do not comply with the accepted remedies, whether intentionally
or with gross negligence (see section 23(1)(vii) of the Competition
Act).
5.8

Will a clearance decision cover ancillary restrictions?

If a merger involves ancillary restraints, i.e. restrictions related
directly to and necessary for the completion of a merger, it is for the
undertakings concerned to assess whether the individual terms of
the merger agreement will involve ancillary restraints. The practice
in previous Danish merger decisions, as well as decisions made by
the Commission, may serve as guidance to the undertakings in their
assessment of ancillary restraints associated with a merger.
If a merger involves restraints of a nature which is not covered by
prior practice, or which has not been dealt with by the Commission
in its notice on ancillary restraints, and if it is still uncertain whether
the merger involves ancillary restraints, the DCCA may, upon
request from the parties, assess the ancillary restraints at the same
time as it assesses the merger itself.
Merger notifications in which the undertakings concerned request
an assessment of ancillary restraints cannot be processed by the
simplified procedure.
5.9

Can a decision on merger clearance be appealed?

In respect of the only prohibition of a notified merger in Denmark so
far, the DCCA stated that the parties introduced possible remedies
at too late a stage.

Decisions made by the DCCA/DCC may be appealed to the
Competition Appeals Tribunal by the parties involved in the merger.
Third parties may not appeal a decision made by the DCCA/DCC.

As mentioned in question 3.6 above, the timeframe under phase 1
can be extended 10 working days if the parties offer remedies.

An appeal has to be lodged within four weeks of the notification
of the decision to the parties involved in the merger, and the
Competition Appeals Tribunal may only deviate from the lodging
of an appeal in special circumstances. In general, the process of
an appeal with the Competition Appeals Tribunal takes between six
and 12 months.

As also mentioned in question 3.6 above, the deadline for a phase 2
decision may be extended if new or revised remedies are offered by
the notifying parties fewer than 20 working days before the expiry
of the deadline, to the effect that 20 working days always remain for
the DCC to take such remedies into consideration.
5.5

If a divestment remedy is required, does the merger
authority have a standard approach to the terms and
conditions to be applied to the divestment?

There are no standard terms and conditions to be applied to
divestments. However, in its decision, the DCCA/DCC will state
fixed time limits within which the divestment(s) must be made. The
DCCA/DCC usually uses trustees to manage the divestment(s).
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The Competition Appeals Tribunal decisions may be appealed to
the ordinary courts. The appeal of the decision of the Competition
Appeals Tribunal must be brought before the ordinary courts within
eight weeks after the parties involved in a merger have been notified
of the decision. If this time limit is exceeded, the decision of the
Competition Appeals Tribunal is final. In general, the process of
an appeal with the ordinary courts takes between 12 and 24 months.
The decision on a merger clearance may be appealed by the parties
involved in a merger, in whole or in part.
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5.10 What is the time limit for any appeal?

Please see question 5.9 above.
5.11 Is there a time limit for enforcement of merger control
legislation?

If a decision has not been made within the deadlines set out in
question 3.6 above, the merger will be deemed to have been
approved.

6 Miscellaneous
6.1

To what extent does the merger authority in your
jurisdiction liaise with those in other jurisdictions?

The DCCA participates in the European Competition Network
(“ECN”) and the European Competition Authorities Association.
Through these networks, the DCCA regularly consults and contacts
other European competition authorities.
Furthermore, Denmark, Iceland, Norway and Sweden have entered
into a privileged relationship, which facilitates the exchange of
confidential information between the competition authorities with
regard to merger control.
6.2

Denmark

The following decisions concerning a merger have been appealed
to the Competition Appeals Tribunal: Nykredit Realkredit A/S,
decision of 2 December 2010, where the appeal concerned the
interpretation of a behavioural remedy and whether it was limited
in time or not; and Dansk Supermarked A/S, decision of 27 April
2016, where the appeal concerned whether a simplified notification
was sufficient based on the information provided by the parties, or if
a full notification was required as stated by the DCCA.

Denmark

Are there any proposals for reform of the merger
control regime in your jurisdiction?

There is currently no publicly available information regarding new
legislation, proposed amendments or reforms of the merger control
regime in Denmark.
6.3

Please identify the date as at which your answers are
up to date.

These answers are up to date as of August 2017.
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