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Chapter 13

Denmark

Jesper Fabricius

ACCURA Advokatpartnerselskab

1 General
1.1

Please identify the scope of claims that may be
brought in your jurisdiction for breach of competition
law.

The following types of civil claims are possible:
1.

an action for reversal or remittal of a decision by the Danish
Competition Appeals Tribunal (Konkurrenceankenævnet);

2.

an action for declaration (this may, for instance, be brought
by either party in a refusal-to-supply conflict);

3.

an action for injunction before the ordinary courts or the
enforcement court (this may, for instance, be brought
by customers and/or competitors in cases concerning
discriminatory pricing or by competitors in cases concerning
predatory pricing); and

4.

a claim for damages suffered as a consequence of breach of
competition law (this may, for instance, be brought by the
customers of cartel participants).

Claims may be brought before the courts in the form of appeals
against decisions made by the Danish Competition Appeals Tribunal
(an administrative body handling appeals against decisions by
the Danish Competition and Consumer Authority (Konkurrenceog Forbrugerstyrelsen) and the Danish Competition Council
(Konkurrencerådet)); see claim type 1 above.
However, claim types 2–4 above may also be brought before the
courts even if neither the Danish Competition and Consumer
Authority nor the Danish Competition Council has made a decision.
In addition to the civil claims stated above, the Public Prosecutor
for Serious Economic and International Crime (Statsadvokaten
for Særlig Økonomisk og International Kriminalitet) may bring
criminal actions for breach of competition law.
1.2

What is the legal basis for bringing an action for
breach of competition law?

Pursuant to section 20(3) of the Danish Competition Act
(Konkurrenceloven), it is possible to bring a decision by the Danish
Competition Appeals Tribunal before the courts within eight weeks
after receiving the decision of the Tribunal.
With respect to claim types 2–3 stated under question 1.1 above, the
Danish Competition Act does not provide any explicit legal basis for
bringing an action for breach of competition law. The legal basis

Laurits Schmidt Christensen

for bringing such claims must be derived from general principles
of Danish law.
Claim type 4 is regulated by the Act on Actions for Damages
for Infringements of Competition Law (Lov om behandling af
erstatningssager vedrørende overtrædelser af konkurrenceretten)
which implements the Damages Directive (2014/104/EU).
Under Danish law, private persons or companies are not generally
entitled to invoke legislation passed in the general interest of
the public (actio popularis). However, in relation to a breach of
competition law, it is generally accepted that any person/company
with a specific legal interest in the breach may bring an action.
A claim for damages, pursuant to the Act on Actions for Damages
for Infringements of Competition Law, can be made by any person/
company who has suffered damage due to a breach of competition
law.
In November 2016, the Maritime and Commercial High Court
established that a claim for damages for breach of competition law
does not preclude a parallel claim for damages for breach of the
Danish Marketing Practices Act, even when the claims relate to the
same legal matter.
1.3

Is the legal basis for competition law claims derived
from international, national or regional law?

The legal basis for competition law claims is, apart from claims
for damages pursuant to the Act on Actions for Damages for
Infringements of Competition Law, derived from national law
principles. It is possible to bring a claim before the courts based on
national competition law and/or EU competition law.
1.4

Are there specialist courts in your jurisdiction to
which competition law cases are assigned?

As a general rule, all actions must be brought before the relevant city
court. However, in cases where the provisions of the Competition
Act are of material importance, the case may be brought before the
Maritime and Commercial High Court in Copenhagen instead of
the relevant city court. Furthermore, if an action is brought before
a city court and the provisions of the Danish Competition Act are of
material importance for deciding the case, the city court must refer
the action to the Maritime and Commercial High Court if requested
by a party.
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1.5

Who has standing to bring an action for breach
of competition law and what are the available
mechanisms for multiple claimants? For instance, is
there a possibility of collective claims, class actions,
actions by representative bodies or any other form of
public interest litigation? If collective claims or class
actions are permitted, are these permitted on an “optin” or “opt-out” basis?

In Denmark, the basic principle is that only parties with a legal
interest in a case have standing to bring an action for breach of
competition law. In practice, a competitor or a customer who is
individually affected by the breach in question may bring an action.
As mentioned, a claim for damages pursuant to the Act on Actions
for Damages for Infringements of Competition Law can be made
by any person/company who has suffered a loss due to a breach of
competition law.
Under the Danish Administration of Justice Act (retsplejeloven),
collective claims (similar claims from different parties raised against
the same party or similar claims raised by one or more parties against
several parties) are allowed if the following conditions are satisfied:
a.

the Danish courts have jurisdiction to hear all claims;

b.

the relevant court has jurisdiction to hear at least one of the
claims;

c.

all claims are subject to the same rules of procedure; and

d.

neither party objects, or if as a result of the connection
between the claims they should be treated as one case
irrespective of any objections.

It is also possible to make class actions. A class action may be
initiated provided that:
a.

the claims are similar;

b.

the Danish courts have jurisdiction to hear all the claims;

c.

the relevant court has jurisdiction to hear at least one of the
claims;

d.

a class action is considered the best way to handle the claims;

e.

the members of the group in question can be identified and
informed about the case in a practical manner; and

f.

it is possible to appoint a group representative.

A class action is conducted by a group representative on behalf of
the group. Furthermore, the Danish Consumer Ombudsman may
act as a group representative. This option is restated in the Act
on Actions for Damages for Infringements of Competition Law.
The class action comprises all claimants registered as members of
the relevant group, unless the court decides that the class action
comprises all claimants who have not opted out.
1.6

What jurisdictional factors will determine whether a
court is entitled to take on a competition law claim?

An appeal against a decision by the Danish Competition Appeals
Tribunal may be brought before the city court at the place where the
party bringing the action lives or has its registered office.  However,
the majority of such cases will probably be brought before or referred
to the Maritime and Commercial High Court in Copenhagen instead
of the relevant city court; see question 1.4 above.
For other types of actions, a court will be entitled to take on a
competition law claim if:
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c.

the claim relates to real estate and such real estate is situated
in the jurisdiction;

d.

the claim relates to a contractual obligation which has been or
must be performed within the jurisdiction (does not apply to
payment obligations);

e.

the claim relates to a breach of competition law committed
within the jurisdiction; or

f.

the parties have agreed to submit their dispute to the relevant
city court.

Therefore, the fact that the breach of competition law has been
committed within the jurisdiction will entitle a court to take on a
competition law claim. However, if one of the other situations a–d
or f applies, it is not imperative that the breach has been committed
within the jurisdiction, or even that it has had effects within the
jurisdiction.
1.7

Does your jurisdiction have a reputation for attracting
claimants or, on the contrary, defendant applications
to seize jurisdiction, and if so, why?

Denmark does not have a reputation for attracting claimants. In
recent years, there have been a number of defendant applications to
seize jurisdiction in Denmark, mainly due to discovery rules being
more favourable to defendants in Denmark than in many other
countries and due to the fact that Danish courts are generally quite
conservative when awarding damages to claimants.
1.8

Is the judicial process adversarial or inquisitorial?

The judicial process in Denmark for civil claims is adversarial.

2 Interim Remedies
2.1

Are interim remedies available in competition law
cases?

Yes, the provisions of the Administration of Justice Act on
prohibitory injunctions apply to competition law cases just as they
do to any other matters.
2.2

What interim remedies are available and under what
conditions will a court grant them?

In accordance with the Administration of Justice Act, the enforcement
court may grant a prohibitory injunction ordering a person or a legal
entity to refrain from certain acts which conflict with the claimant’s
rights.
In connection with a prohibitory injunction, the defendant may be
ordered to undertake specific acts to ensure compliance with the
injunction. The enforcement court may also ensure compliance
with the prohibitory injunction; for instance, by seizing objects used
in connection with a breach of the injunction.
The enforcement court will grant a prohibitory injunction if the
court considers it likely that each of the following conditions are
satisfied:
a.

the acts in question conflict with the claimant’s rights;
the defendant will carry out the acts in question; and

c.

it is not possible to wait for normal court proceedings.

a.

the defendant lives or has its registered office within the
jurisdiction;

b.

b.

the claim relates to business conducted by the defendant
within the jurisdiction;

The enforcement court will not grant a prohibitory injunction if
it finds that the general rules on damages and criminal liability of
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If the enforcement court grants a prohibitory injunction, it may
demand that the claimant provide security for any damage that the
defendant may suffer as a consequence of the prohibitory injunction.

3 Final Remedies
3.1

Please identify the final remedies which may be
available and describe in each case the tests which
a court will apply in deciding whether to grant such a
remedy.

A decision by the Danish Competition Appeals Tribunal may be (1)
affirmed, (2) reversed, or (3) remitted by the courts.
The courts may also:
a.

declare that an agreement should be interpreted in a certain
way;

b.

declare an agreement or any part thereof void;

c.

declare that certain acts or omissions by a person or a legal
entity are in breach of competition law;

d.

impose an injunction prohibiting a person or legal entity from
carrying out certain acts; and/or

e.

award damages.

No particular tests apply in relation to remedies a–d. A court will
award damages only if the following conditions are satisfied:
a.

the defendant’s liability is established;

b.

loss and amount of loss are proved;

c.

a cause-and-effect relationship is established; and

d.

the loss was a reasonably foreseeable consequence of the act
or omission resulting in liability.

3.2

If damages are an available remedy, on what bases
can a court determine the amount of the award?
Are exemplary damages available? Are there any
examples of damages being awarded by the courts in
competition cases which are in the public domain? If
so, please identify any notable examples and provide
details of the amounts awarded.

In principle, damages will only be awarded if the claimant is able
to prove a loss.
However, the courts have a margin of appreciation when assessing
evidence, and where the claimant has given a plausible explanation
of how the breach of competition law has affected the claimant, the
courts may award damages based on an estimate, even if it is very
difficult to prove a specific loss with certainty.
Exemplary damages are not available. The level of damages is
generally quite low in Denmark.
On more occasions, the Danish courts have heard and rendered
judgment in competition law-based claim cases.
In a reported case of January 2015, the Maritime and Commercial
High Court considered a claim by Danish pesticides producer
Cheminova against Akzo Nobel for the latter’s involvement in
the Monochloroacetic Acid cartel.  The Commission’s 2005 cartel
decision formed the basis of the claim. The onus of the case was
the calculation and the documentation of the loss incurred by

Cheminova.  Cheminova had claimed an amount of DKK 47m/EUR
6m but was awarded an amount of DKK 10m/EUR 1.5m.
In a recent case of January 2017, the Maritime and Commercial
High Court considered a claim by Breeders of Denmark (export
company offering DanAvl Breeding Pigs and consultancy to pig
producers) against the Danish Agriculture & Food Council/Pig
Research Centre due to the latter’s anticompetitive behaviour and
abuse of its dominant position. A court order from the Maritime and
Commercial High Court of December 2011 formed the basis of the
claim. Also in this case, the onus of the case was on the calculation
and documentation of the loss incurred by Breeders of Denmark.  
Breeders of Denmark had claimed an amount of DKK 5.3m/EUR
0.70m but was awarded an amount of DKK 3.4m/EUR 0.46m.
3.3

Denmark

Danish law or any security provided by the defendant offer adequate
protection. Furthermore, even if the above conditions a–c are
satisfied, the enforcement court may refuse to grant a prohibitory
injunction if the damage suffered by the defendant as a consequence
of a prohibitory injunction is disproportionate to the claimant’s
interests.

Denmark

Are fines imposed by competition authorities and/or
any redress scheme already offered to those harmed
by the infringement taken into account by the court
when calculating the award?

Fines are not taken into account by the court when calculating the
award. The issue as to whether a redress scheme will be taken into
account has not been decided. It is assumed that in so far that a
claimant has been compensated through a redress scheme, this must
be taken into account by the court when calculating the award, as a
claimant could otherwise obtain an undue economical advantage.

4 Evidence
4.1

What is the standard of proof?

The courts have a margin of appreciation when assessing evidence,
and there are no specific rules on the standard of proof.  Please refer
to question 4.2 below.
4.2

Who bears the evidential burden of proof?

The claimant generally bears the evidential burden of proof of an
alleged breach of competition law and, in the case of an action for
damages, the existence and amount of the loss. However, the Act on
Actions for Damages for Infringements of Competition Law sets out
a presumption that cartel infringements cause harm. The infringer
has the right to rebut this presumption.
If a breach of competition law has been established by an
administrative decision which has not been appealed, or by a final
ruling of a court of law, this will serve as proof of the breach.
Pursuant to the Act on Actions for Damages for Infringements of
Competition Law, a final Danish competition law decision establishing
an infringement of competition law is deemed to constitute irrefutably
evidence of the infringement in question when bringing an action for
damages.  In other words, the finding of an infringement cannot be
challenged in substance during the follow-on damages claim law
suit.  Further, a final decision in another Member State establishing
an infringement of competition law creates a presumption that an
infringement of competition law has indeed taken place.
As a general rule, the defendant bears the evidential burden of proof
of the existence of justifications/defences for the conduct in question.  
For instance, the defendant will have to prove that the conduct is
subject to a block exemption if the defendant claims that this is the
case. If the defendant claims to have acted due to an emergency (jus
necessitatis) – which in any event hardly ever constitutes a relevant
defence in a competition law case – the defendant will have to prove
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that there was an emergency situation and that such an emergency
forced the defendant to conduct its business in breach of the normal
requirements of competition law.
A defendant can claim that the claimant has passed on the loss to its
customers (“passing on defence”). Pursuant to the Act on Actions
for Damages for Infringements of Competition Law, the defendant
bears the burden of proof in relation to passing on. As regards an
indirect purchaser claiming compensation from an infringer, the
indirect purchaser has an alleviated burden of proof in relation to
showing that an overcharge has in fact been passed on by the direct
purchaser to the indirect purchaser claiming a loss. In this regard, the
court will take into consideration whether it is common commercial
practice to pass on price increases to indirect purchasers.
Generally, the courts exercise some discretion when deciding who
bears the burden of proof and what it takes to discharge the burden
of proof.
4.3

Do evidential presumptions play an important role
in damages claims, including any presumptions of
loss in cartel cases that have been applied in your
jurisdiction?

As mentioned in question 4.1 above, the Danish courts have a
margin of appreciation which also applies in competition law cases.
There is, however, an evidential presumption of loss in cartel cases
in the Act on Actions for Damages for Infringements of Competition
Law. Please also refer to question 4.2 above.
4.4

Are there limitations on the forms of evidence which
may be put forward by either side? Is expert evidence
accepted by the courts?

Any evidence of importance to the case may be produced by the
parties.
The general rule with respect to expert evidence is that it must be
obtained in a process controlled by the court. In this process, each
party may affect the choice of the expert and the questions to be
answered by the expert. Expert evidence obtained unilaterally by
one party is not per se excluded as evidence, but the courts may not
give such evidence the same weight as would have been the case if
the evidence had been obtained in a process controlled by the court.
4.5

What are the rules on disclosure? What, if any,
documents can be obtained: (i) before proceedings
have begun; (ii) during proceedings from the
other party; and (iii) from third parties (including
competition authorities)?

The general rule is that each party must produce the evidence
deemed necessary by such party, and that the court only considers
the evidence produced by the parties.
In competition law matters it is not possible to obtain disclosure of
documents from the other party or third parties before proceedings
begin.
It is, however, possible to seek access to the files of public authorities.  
In relation to the files of the Danish Competition and Consumer
Authority, only a person considered a party to the case in question
is entitled to access to the file.  At the outset, only the natural or
legal person who has obtained the evidence from the competition
authorities through an access to file request may produce it in a
subsequent action for damages.
During proceedings, each party may request that the court orders
the other party or any third party to produce any evidence in its

92

WWW.ICLG.COM

Denmark
possession subject to this evidence being identified and the request
being proportional.
However, leniency statements or settlement submissions are at the
outset not disclosable. Moreover, leniency statements or settlement
submissions obtained solely through an access to file request to a
competition authority will be rejected by the court in the event the
files in question are produced as evidence.
As regards other documents, the court may only order the disclosure
of the following categories of evidence once the competition
authority has closed its proceedings:
a.

information that was prepared by a natural or legal person
specifically for the proceedings of a competition authority;

b.

information that the competition authority has drawn up and
sent to the parties in the course of its proceedings; and

c.

settlement submissions that have been withdrawn.

If the competition authority has not closed its proceedings,
documents obtained through an access to file request which fall
within the above-mentioned categories will be rejected as evidence
by the court.
In a recent judgment from June 2017, the Maritime and Commercial
High Court found that the requirement to identify documents for
which disclosure of evidence are requested in the Act on Actions
for Damages for Infringements of Competition Law must be
interpreted more broadly in competition law damages cases than
what is otherwise the interpretative position under the Danish
Administration of Justice Act.
Refusal by either party to comply with a court order in this respect
will be taken into account when the court considers the evidence.
If the refusal is made by a third party, the court may impose a fine
or take the third party into custody, etc. to secure compliance with
the order.
Neither a party to the case nor a third party may be ordered to
produce evidence disclosing information about issues that the party/
third party in question would not be obliged to give oral testimony
about (confidential information, information that could expose the
party or his family to criminal sanctions or serious loss, etc.).
4.6

Can witnesses be forced to appear? To what extent, if
any, is cross-examination of witnesses possible?

Yes, everyone who is not explicitly excluded (ministers of religion,
medical doctors and lawyers) is obliged to give evidence as a
witness and may, if necessary, be forced to appear.
Cross-examination of witnesses is possible.
4.7

Does an infringement decision by a national or
international competition authority, or an authority
from another country, have probative value as to
liability and enable claimants to pursue follow-on
claims for damages in the courts?

Danish courts are obliged not to make any decisions contrary to a
decision taken or to be taken by the European Commission.
As mentioned in question 4.2 above, pursuant to the Act on Actions
for Damages for Infringements of Competition Law, a final Danish
decision establishing an infringement of competition law is deemed
to be an irrefutable piece of evidence of the infringement in question
when bringing an action for damages before a Danish court.
Danish courts are not bound by decisions by other national
competition authorities, but as mentioned in question 4.2 above, a
decision authority of another Member State creates a presumption
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A decision by the Danish Competition and Consumer Authority
which has not been appealed is considered to be binding, at least on
the unsuccessful party.
4.8

How would courts deal with issues of commercial
confidentiality that may arise in competition
proceedings?

As a consequence of the adversarial principle, all parties must
have access to all documents.  But a party may produce documents
as evidence in a non-confidential version where confidential
information without importance to the case has been deleted.
The public is entitled to attend court hearings, but upon the request
of one of the parties, the court may decide to deny access to the
public (closing of doors) if it is necessary to protect confidential
information. Conditions are relatively strict.
4.9

Is there provision for the national competition
authority in your jurisdiction (and/or the European
Commission, in EU Member States) to express
its views or analysis in relation to the case? If so,
how common is it for the competition authority (or
European Commission) to do so?

The Act on Actions for Damages for Infringements of Competition
Law provides an explicit legal basis for:
■

the court to give a competition authority the opportunity
to comment on disclosure requests for the submission of
evidence. Further, a competition authority may, on its
own initiative, submit observations to the court about the
proportionality of the disclosure requests for the submission
of evidence;

■

allowing a competition authority upon request from a court to
provide its observations when the court must assess whether a
piece of evidence is obtained solely through access to the file
and must be rejected by the court for the reasons mentioned
in question 4.5 above; and

■

allowing the Danish Competition and Consumer Authority
upon the request of the court to assist the court with respect
to the determination of the quantum of damages.

It remains to be seen how often these provisions will be used as the
Act has only been in force since 27 December 2016.
If the Danish Competition and Consumer Authority or the European
Commission, unrelated to a specific lawsuit, has published a
decision or an analysis which is of relevance to the lawsuit, such
decision or analysis may be invoked by a party.
In principle, the Danish Competition and Consumer Authority or
the European Commission might possibly intervene in support of a
party in a lawsuit and may thereby indirectly express its views and
analysis; however, this option has not been used.

5 Justification / Defences
5.1

Is a defence of justification/public interest available?

The Danish Competition Act does not apply to restrictions on
competition which are a direct or necessary consequence of public
regulation.

5.2

Is the “passing on defence” available and do indirect
purchasers have legal standing to sue?

Yes, the “passing on defence” is available. Please refer to question
4.2 above.
As regards law suits by indirect purchasers, pursuant to the Act
on Actions for Damages for Infringements of Competition Law,
any natural or legal person who has suffered a loss caused by an
infringement of competition law is able to claim and to obtain full
compensation for that loss. Accordingly, both direct and indirect
purchasers may claim damages and have a legal standing to sue.
5.3

Denmark

that an infringement of competition law has occurred when bringing
an action for damages before a Danish court.

Denmark

Are defendants able to join other cartel participants to
the claim as co-defendants? If so, on what basis may
they be joined?

A cartel participant could intervene in an ongoing lawsuit in support
of a participant to the same cartel. Such intervention would be
subject to applicable standards of legal interest and standing and
require acceptance by the court. A cartel participant could also
launch a declaratory claim against the claimant (in relation to a matter
against another participant to the same cartel) and subsequently ask
for the cases to be joined. A cartel participant who has been sued for
damages by a claimant may also raise a contribution claim against
another cartel participant and request that this claim is joined with
the damages proceedings.

6 Timing
6.1

Is there a limitation period for bringing a claim for
breach of competition law, and if so how long is it and
when does it start to run?

The general rules on inactivity and time-barring as modified by the
Danish Competition Act and the Act on Actions for Damages for
Infringements of Competition Law apply.
In relation to actions for damages for infringements of competition
law a five-year limitation period applies.  The limitation period is
counted from the date the infringement ceases and the claimant has
or could have reasonably been expected to have known that:
1)

the infringer’s behaviour and the fact that it constitutes an
infringement of competition law;

2)

the infringement of the competition rules has caused harm to
the claimant; and

3)

the identity of the infringer.

The absolute limitation period is 10 years from the time the
infringement ceased.
The absolute limitation period may,
however, be suspended or interrupted in certain circumstances,
e.g. if a competition authority takes action for the purpose of the
investigation or its proceedings in respect of an infringement of
competition law to which the action for damages relates or while a
consensual dispute resolution process is pending.
A decision by the Danish Competition and Consumer Authority
or the Danish Competition Council will stand if it has not been
appealed to the Competition Appeals Tribunal within four weeks.
(In special circumstances, the Competition Appeals Tribunal may
admit appeals received later than four weeks after the decision of
the Danish Competition and Consumer Authority or the Danish
Competition Council.) Decisions by the Competition Appeals
Tribunal will stand if the decision has not been brought before the
courts within eight weeks.
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6.2

Broadly speaking, how long does a typical breach of
competition law claim take to bring to trial and final
judgment? Is it possible to expedite proceedings?

Given the typical complexity of a competition law case, it is likely
to take at least 18 to 36 months from the date when an action is
filed with a court of first instance (the city court or the Maritime and
Commercial High Court in Copenhagen) until a judgment is rendered.
If the decision is appealed, it may take another 12 to 36 months
before a final judgment is delivered.
Criminal proceedings tend to be somewhat faster than civil
proceedings when they have first been initiated, but preparation time
is generally quite long and may be several years.
Generally, civil proceedings may be expedited by making the writ of
summons as complete as possible so that the need for further pleadings
will be limited as much as possible. Proceedings commenced on the
basis of a final decision by the competition authorities establishing
the breach of competition law are, in principle, easier to expedite as
the breach has already been established. However, it remains to be
seen if such proceedings will actually pass through the court system
more quickly than proceedings commenced without any prior decision
from the competition authorities. The Maritime and Commercial High
Court in Copenhagen offers a fast-track procedure in which the date for
the final hearing and deadlines for submitting pleadings are fixed at an
early stage in order to expedite proceedings. The fast-track procedure
presupposes that each party only needs to submit two pleadings and
that the final hearing of the case may be held in only one day.

7 Settlement
7.1

Do parties require the permission of the court to
discontinue breach of competition law claims (for
example if a settlement is reached)?

No, the parties do not need permission from the court to discontinue
proceedings.
7.2

If collective claims, class actions and/or
representative actions are permitted, is collective
settlement/settlement by the representative body on
behalf of the claimants also permitted, and if so on
what basis?

A collective settlement by the representative body is permitted, but
must be accepted by the court to be valid. The court must accept the
settlement unless it discriminates between the claimants represented
by the representative body or is prima facie unreasonable.

8 Costs

reached as one of several factors when calculating their fees. “No
cure – no pay” agreements are legal, but it is illegal for attorneys to
agree their fees as a certain share of the damages awarded.
8.3

Is third party funding of competition law claims
permitted? If so, has this option been used in many
cases to date?

Third party funding of competition law claims is permitted. There
is no obligation for the funded party or the entity providing the
funding to disclose any such funding arrangements to the court, and
consequently it is not transparent to what extent this option is used.
It is well known that industry organisations and interest groups
occasionally provide funding to their members in lawsuits which
are of general interest to their members.

9 Appeal
9.1

Can decisions of the court be appealed?

A judgment by a city court or by the Maritime and Commercial High
Court in Copenhagen may be appealed to the High Court within
four weeks of the judgment. A judgment by the Maritime and
Commercial High Court may, in certain cases, be appealed directly
to the Supreme Court as the court of the second instance.
First instance judgments by the High Court may be appealed to the
Supreme Court within four weeks of the judgment.  The High Court’s
judgment in an appeals case may be appealed to the Supreme Court
as the third instance only if permission is granted to that effect by
the Danish Appeals Permission Board (“Procesbevillingsnævnet”).

10		

Leniency

10.1 Is leniency offered by a national competition authority
in your jurisdiction? If so, is (a) a successful, and
(b) an unsuccessful applicant for leniency given
immunity from civil claims?

Yes, a leniency programme applies to cartel activities. There is no
immunity from civil claims irrespective of whether leniency has
been successfully applied for or not. However, pursuant to the Act
on Actions for Damages for Infringements of Competition Law,
a successful leniency applicant is, to some extent, advantaged in
terms of not being jointly liable in full with other cartel participants.
10.2 Is (a) a successful, and (b) an unsuccessful applicant
for leniency permitted to withhold evidence disclosed
by it when obtaining leniency in any subsequent court
proceedings?

Are lawyers permitted to act on a contingency fee
basis?

An applicant for leniency – whether successful in obtaining leniency
or not – may be ordered by the court to submit documents in its
possession as evidence, unless the applicant in question would be
exempt from the duty to give evidence as a witness with respect
to the facts contained in the documents (for instance, because of a
duty of confidentiality, or because the disclosure of the documents
would expose the applicant or parties closely related to the applicant
to criminal sanctions or loss). Sanctions may be imposed if the
documents are not submitted.

Lawyers are generally obliged to take into consideration the outcome

However, if the applicant in question is a party to the proceedings,
the court cannot force the leniency applicant to disclose the relevant

8.1

Can the claimant/defendant recover its legal costs
from the unsuccessful party?

Unless special circumstances apply, the court will award an amount
to cover legal costs to the successful party.
8.2
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documents or impose sanctions on the leniency applicant for not
disclosing the documents, but if the leniency applicant refuses to
comply with a court order to disclose certain documents, the court
may decide to take this refusal into account when considering the
evidence and may hold it against the leniency applicant.

11		 Anticipated Reforms
11.1 For EU Member States, highlight the anticipated
impact of the EU Directive on Antitrust Damages
Actions at the national level and any amendments to
national procedure that are likely to be required.

The new Act on Actions for Damages for Infringements of
Competition Law results in several material changes. Some of the
most central changes are:
■

that any natural or legal person – including both direct
and indirect purchasers that have suffered a loss due to
an infringement of competition law – is entitled to full
compensation for the loss suffered;

■

the presumption that cartel infringements cause losses; and

■

the burden of proof is eased for indirect purchasers.

11.2 What approach has been taken for the implementation
of the EU Directive on Antitrust Damages Actions in
your jurisdiction?

The EU Directive on Antitrust Damages Actions has been
implemented into Danish law.

Denmark
11.3 Please identify with reference to transitional
provisions in national implementing legislation,
whether the key aspects of the Directive (including
limitation reforms) will apply in your jurisdiction only
to infringement decisions post-dating the effective
date of implementation or, if some other arrangement
applies, please describe.

The Act on Actions for Damages for Infringements of Competition
Law entered into force on 27 December 2016.
The act applies to claims for damages brought before the courts after
27 December 2016.

Denmark

ACCURA Advokatpartnerselskab

The substantial provisions of the act, including rules on period
of limitation, do not apply to claims for damages as a result
of infringements of competition law committed prior to 27
December 2016. The previously applicable rules will apply to such
infringements.
Infringements commenced prior to 27 December 2016 and which
continue after this date will constitute a continued violation, and
will in its entirety be processed according to the new rules.
The procedural provisions of the act also apply to actions for damages
brought before a court after 25 December 2014, corresponding to
the date the Directive was adopted.
11.4 Are there any other proposed reforms in your
jurisdiction relating to competition litigation?

No, there are not.
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Jesper Fabricius heads ACCURA’s Competition Law Team. He
advises a number of Danish and international clients on all matters
relating to merger control, agreements restrictive of competition and
business practices of companies with a dominant market position.
He has defended clients charged in criminal proceedings with breaches
of competition law and has litigated several competition cases.
His regular client base includes a number of industrial and business
clients, e.g. within the consumer goods industry, the media business,
engineering and technical services, logistics and mail operations.
Jesper is an expert on EU public procurement rules on which he also
advises a number of public authorities and private suppliers. Jesper
holds an LL.M. in European Community Law from the College of
Europe, Bruges (1993).

Partner Laurits Schmidt Christensen is a Danish lawyer with ACCURA
in Copenhagen. He advises Danish and international clients on all
aspects of EU and Danish competition law as well as state aid and
procurement issues. In addition to his competition law advice, Laurits
advises on a range of regulatory issues, in particular in relation to EU
free movement and energy law, and compliance issues (including antibribery laws).
Laurits also has considerable experience in reviewing, drafting and
negotiating commercial contracts as well as contracts with government
institutions.
Laurits teaches professional training courses in competition law to
private practice and in-house lawyers, most recently on the specialised
subjects of vertical agreements and industry organisations competition
law compliance.
Prior to joining ACCURA, Laurits worked, among others, for Norton
Rose Fulbright and international roof window manufacturer VELUX.
Laurits holds an LL.M. from the European University Institute in
Florence.

As a leading international law firm, ACCURA is at the forefront of all new developments affecting our clients and their businesses.
We understand our clients’ needs and always tailor our advice to fit the task at hand.
We provide all our services with the necessary sense of urgency and go the extra mile to make things happen.
ACCURA provides services to a wide range of large national and multinational corporate clients, financial institutions, private equity and sovereign
wealth funds, utilities, public authorities and governments, as well as a number of successful medium-sized private companies, their owners and
certain high-net-worth individuals.
ACCURA has long-standing relationships with leading law firms in all key jurisdictions around the world and frequently handles the project
management of our clients’ multi-jurisdictional projects. This network of top law firms enables us to provide outstanding services to our clients on
a global basis.
ACCURA is committed to helping our clients succeed.
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